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AGC of Connecticut Position: Oppose

The Connecticut Construction Industries Association, Inc. is the most diverse commercial
construction industry trade association in Connecticut. Formed over 40 years ago, CCIA
is an organization of associations, where all sectors of the commercial construction
industry work together to advance and promote their shared interests. CCIA members
have a long history of providing quality work for the public benefit.

CCIA is comprised of nine divisions, including the Associated General Contractors of
Connecticut, Inc.; The Connecticut Road Builders Association, Inc.; Utility Contractors
Association of Connecticut, Inc.; The Connecticut Ready Mixed Concrete Association,
Inc.; and Connecticut Asphalt and Aggregate Producers Association, CCIA has more
than 350 members statewide, including contractors, subcontractors, suppliers, and
professional organizations that service the construction industry.

Associated General Contractors of Connecticut, a division of CCIA, represents
commercial, industrial, and institutional construction contractors, subcontractors, material
suppliers and professionals serving the construction industry. AGC of Conneciicut is the
Connecticut chapter of the Associated General Contractors of America, a national
contractors trade association.

Senate Bill 413, An Act Concerning the Denial of Prequalification Certificates by the
Commissioner of Administrative Services, would authorize the DAS Commissioner to
deny a prequalification certificate to any contractor or substantial subcontractor who has
submitted to the commissioner, within the preceding three years, four or more written
evaluations determined by her to be unsatisfactory. The Commissioner is presently
authorized to not issue or renew a prequalification certificate to disqualified contractors
or contractors that have a principal or key personnel who has been convicted within five
years of acts that could have resulted in disqualification. Additionally, the bill extends
liability protectionsto any person who completes a subcontractor evaluation.

AGC of Connecticut is oppesed to Senate Bill 413 because, in its present form, it can
easily put good contractors that perform quality work for the public out of business.

Even though AGC of Connecticut strongly supports contractor evaluations as an integral
part of an effective DAS prequalification system, our association believes that contractors
should be afforded the opportunity to test the accuracy of an evaluation, or explain
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extenuating circumstances relating to an evaluation before being denied a prequalification
certificate.

Simply basing a denial of prequalification on four unsatisfactory evaluations can lead to
unintended results. For example, contractor evaluations may be misused as leverage in
construction disputes, or to gain an advantage over contractors performing on projects.
The parties to construction projects often have differing opinions regarding the
interpretation of contract provisions, drawings, and specifications that Iead to disputes. It
is easy to see how the party in control of an evaluation could use it as leverage to gain an
advantage over the contractor to be evaluated on a project.

The consequences of this are staggering for a contractor. Any contractor that is denied a
prequalification certificate would effectively be eliminated from contracting.

Additionally, as the attached article, “The Rise of the Performance Evaluation: New
Developments in Contractor Challenges to Adverse Evaluations Under the Contract
Disputes Act, from the Winter 2010 edition of the American Bar Association publication
The Procurement Lawyer, indicates, some tribunals have not ordered contracting officers
to change unfair or inaccurate contractor performance evaluations. As a result,
“contractors have been unable to challenge adverse evaluations based on the merits of
those evaluations.” Volume 45, Number 2 The Procurement Lawyer at 3.

AGC of Connecticut was the initial supporter and advocate for the contractor
prequalification program and supports these efforts to improve its effectiveness, however
we believe that Senate Bill 413 goes too far and does not provide sufficient opportunity
for contractors to test and explain evaluations. Therefore, we respectfully request that the
committee not act on the bill.

Please contact John Butts, Executive Director of AGC of Connecticut, or Matthew
Hallisey, Director of Government Relations and Legislative Counsel for CCIA, at 860-
529-6855, if you have any questions or if you need additional information.



The Rise of the Performance Evaluation: New
Developments in Contracior Challenges to Adverse

Evaluations Under the Contract

By Dororwy E. Terreit anp Katiryn T, Mutpoon

Dorothy E. Terrell Kathryn T. Muldoon

In the mid-1990s, the Federal Acquisition Regulation
(FAR) began requiring formal evaluations of contractor per
formance. Over the years, these evaluations have become
an “inherent part of source selection decisions” hecause
procuring agencies are required to review the evaluations as
past-performance history when considering contractors for
subsequent contract awards." As a result, a negative review
is potentially “devastating to a contractor, who may have no
opportunity—or very little opportuniry-—to mitigate the
impact that review will have en future awards.™

Since the inception of this mandatory performance
evaluation system, courts and the boards of contract ap-
peals have questioned whether a contractor challenge to
a performance evaluation is a cognizable claim under the
Contract Disputes Act (CDA), codified at 41 US.C. 88§
G01-13. The term “claimy” is not defined in the CDA. The
FAR, however, defines a claim as:

[A} writzen demand or written assertion by one of the contract-
ing parties seeking, as a marter of right, the payment of money in
a sum certain, the adjustment or interpretation of contract terms, or
other velief arising under o relating (o the contract.”

Davothy E. Terell is a partner and Kathryn T. Muldoon is an associaie
m Smith Pachter McWhorter, PLC, Vienna, Vivginia.

* “Top Sheet” is used i construction and other fields o denote o
candensed overview of essential information abowt a bid or project. The
Construetion Division's Top Sheet aviicles ave similarly orafted o be
succinct examinations of key aspects of a case, law, or other issue.
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In several recent decisions, the United Srates Court of
Federal Claims (COFC) and the Armed Services Board of
Contract Appeals {ASBCA) have addressed challenges to
performance evaluations on federal contracts. While the
COFC and the ASBCA differ in their views on jurisdic-
tional issues, both tribunals recognize expanded oppor-
tunities for contractor challenges to unfair or inaccurate
performance ratings.

Contractor Challenges to Performance

Evaluations Based on the Merits: Konoike
Construction and lts Progeny

Beginning with its decision in Konaike Construction Co.*
in 1991, the ASBCA has consistently held that it does not
have jurisdiction over a contractor’s claim to set aside a per-
formance rating” In doing so, the board has reasoned that
neither the performance evaluation nor the contractor’s re-
quest for amendment constitutes a CDA claim. In addition,
the ASBCA has reasoned that it does not have authority
to issue injunctive relief or order specific performance, and
therefore cannot compel the contracting officer ro change
an unfair or inaccurate rating. As a result, contractors have
been unable to challenge adverse evaluations based on the
merits of those evaluations at the ASBCA.

In Kongike, the contractor asked the hoard ro “reverse” a
contracting officer’s final performance evaluation of unsat-
isfactory, and enter a rating of satisfacrory in its place.’ The
contractor argued thar the government’s final performance
evaluation itself was a government claim that was appeal-
abie by the contractor under the CDA. The hoard disagreed,
holding that the performance evaluation was not a claim,
because it did not seek, as a matter of right, the payment of
money in a sum certain, the adjustment or interpretation of
contract terms, or other reitef arising under or relating to the
contract. Since the board found no underlying claim, it con-
cluded that it did not have jurisdiction.”

The ASBCA further held in Konoike that even if the
performance evaluation were a CDA claim, it was without
authority to grant the requested relief, i.e., to order the

contracting officer ro amend the performance evaluation.

Such a request, according to the board, was “in the nature
of a request for injunctive relief or specific performance
and unavailable from the Board™ The board subsequently
reached similar conclusions in G. Bliudzius Contractors,
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CardioMetrix, TLT Construction Co., and Aim Construction.”

In G. Bliudrius, the contracting officer issued a final
performance evaluation for the contractor with an over-
all unsatisfactory rating. Unlike Konoike, the contractor
in G. Bliudzius did submit a “claim” requesting that the
contracting officer change the final performance rating to
satisfactory. The conrracting officer denied the “claim” and
the contractor appealed the denial to the ASBCA. Citing
Konoike, the board held that the contracror's request that
the contracting officer amend the evaluation was not a
CDA claim and, in any event, the relief sought by the con-
tractor was “injunctive relief, which is beyond the scope of
remedies” available at the board."

Similarly, in CardioMetrix, the contracting officer issued
an interim evaluation. The contractor disagreed with the
evaluation, and submitted a request that the interim evalu-
ation “be declared invalid and not used for any purpose.”
The contracting officer responded that the contractor’s
request was not a CDA claim. The conceacting officer did
not issue a final decision.’! The contractor nevertheless
appealed, “essentially askling] the Board to change the
evaluation.” The board cited Konoike and (5. Blindzius and,
going a step further, held that it did not have jurisdiction o
grant the relief requested, which “essentially seeks to insert
[the Board] in the source selection process.”™

Likewise in TLT Construction, the contracting officer is-
sued an unsatisfactory evaluation of the contractor’s pertor-
mance. The contractor requested that the district engineer
review the evaluation. The district engineer responded that
the evidence in the contract record justified the contract
ing officer’s evaluation. Thereafter, the contractor filed an
appeal with the ASBCA requesting that the contracting
officer correct the evaiuation.

Lix an apparent attempt to avoid the fate of contrac-
tors before it, the contractor in TLT Construction argued
thar its claim was properly before the board because the
government’s evajuation violated the terms of the parties'
contract. Specifically, the contractor claimed that the gov-
errunent did not adhere to the procedures ser forth in the
U.S. Army Corps of Engineers Regulations. In its decision,
the board did not provide a detailed analysis of the regula-
tions, but instead relied on Konoike and its progeny, at the
saine time extending its prior holdings, as it had done in
CardioMetrix.

The TLT Construction board held that the performance
evaluation was “an administrative matter, not a Govern-
ment claim, and a contractor’s request chat a contracting
officer change an evaluation is not a contractor claim.”
The ASBCA further held that “performance evaluations,
unless specified contractually, are administrative matrers
over which |che board] lack{s] jurisdiction.” The board
concladed that it lacked jurisdicrion over the appeal
because the contractor could not point to any disputed
contract term concerning the performance evaluation.
As it had done in Konoike, the board also concluded that it
lacked the authority to issue injunctive relief.!*

In Aim Construction, the contractor sought damages
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for the “government’s failure to act reasonably and in
good faith """ Among other things, the contractor al-
E(-:ged that the government's issuance of an unsatisfactory
performance rating was evidence of bad faith hecause the
government intended it “to create a de facto debarment
of Aim.” The contractor further alleged that although
the government later rescinded che rating, the rating had
“severely damaged Aim and caused i to incur substantial
damage.” Oddly, the ASBCA likened the case to TLT
Construction and Konoike, and held that it lacked jurisdic-
tion w entertain Ains claim.!®

The Court of Federal Claims’ increased
Emphasis on Performance Evaluations
The COFC has declined to adopt the reasoning of Kenoike
and its progeny. Instead, that court recognizes that a con-
riactor’s challenge to an adverse performance evaluation is a
CDA claim over which the court has jurisdiction.? In addi-
tion, the COFC has increasingly recognized the importance
of a contractor’s performance rating in the procurement
pracess and the right of a contractor to a fair and accurate
rating. The COFC has also suggested that an agency should
be held accountable for infenrionally issuing inaccurate or
unfair evaluations and that, depending upon the circum-
stances, such an evaluation could “constitute a breach of the
implied covenant of good faith and fair dealing™

in Record Steel and Construction, Inc. v, United States,”
the government issued the contractor a final evaluaton with
an overall satisfactory rating and several marginal sub-ele-
ment ratings. The contractor submitted a written response
expressing disagreement with the evaluation and requesting
that the government revise the rating. When the govern-
ment denied that request, the contractor hiled a complaint,
seeking a declaratory judgment by the COFC that the con-
tracting officer must correct the performance evaluation to

accurately reflect the contractor’s work on the project.”?

The COFC in Record Steel held that it has jurisdiction
to render a judgment on a nonmonetary dispute under
the Tucker Act (28 U.S.C. &8 1346(a), 1491).” The court
further held that the Tucker Act vests it with jurisdiction
to review contractor performance evaluations if the perti-
nent requirernents of the CDA are met, including submis-
sion of a CDA claim and a contracting officer decision on
that claim.** The COFC concluded that the contractor’s
request constiruted a CDA claim, reasoning that the con-
rractor was seeking relief relating to the contract pursuant
to a claim of right under FAR 36.201(a)(1} and Defense
Federal Acquisition Regulation Supplement {DFARS)
48.236.201(a), and -(c).”’ According to the court, the con-
tracting officer’s denial of the request for reconsideration
renctered the evaluation a final action and constituted a
final decision under the CDA.

The Record Steel court expressly rejected the govern-
ment’s argument that because the ASBCA has declined to
exercise juriscliction over review of contractor performance
evaluations, so should the COFC. To begin, the court
disagreed with the conclusion in TLT that the federal regu-



lations do nat impose an obligation on the government

to complete an evaluation. The court also distinguished
the relief available ar the COFC from that available at the
board. The court ruled that:

Without opining on the equitable jurisdiction of an agency
board, this court has an explicit grant. of jurisdiction in the
Tucker Act to issue injunctive and declaratory relief in speci-
fredt areas, and particularly the court “may as an incident of and
collateral to any such judgment” [i.e., one rendered under 28
ULS.C. § 1491 (a)], issue orders directing “correction of applica-
ble records” or “remand appropriate matters to any administra-
tive or executive body or official with such direction as it may

deemn proper and just. %

In BLR Group of America, Inc. v. United States,”’ the
contractor sought a declaratory judgment chat its perfor-
mance evaluation was “false and highly prejudicial” an in-
juncrion requiring the government to revise or rescind the
{inal rating, and an assessment of costs.”® The government
challenged the court’s jurisdiction on the ground thar the
contractor had not filed a claim and the contracting officer
had nor issued a final decision, in violation of the CDA.

Citing Konotke and its progeny; the government argued
that an erroneous interpretation of the contract by the
government is a prerequisite to a contractar’s chalienge o
a performance evaluation, and that otherwise there is no
valid CDA claim.?? The COFC disagreed, holding that a
contractor need not assert a specific contractual provision
to meet the CDA “matter of right” requtirement. According
to the court, the contractor need only assert entitlement in
reliance on some legal basis,*

Similar to the holding in Record Steel, the BLR court held
that a contractor is legally entitled pursuant to the applicable
regulations to a performance evaluation, and found that a
“logical correlation” 1o that conclusion was that the contrac
tor is entitled to a “fair and accurate performance evalua-
tion* The court further held the plaintiffs request for a
fair and accurate rating was a request for relief related to the
contract, and as such consrituted a valid claim within the
meaning of the CDA. The BLR court concluded thar the
government's denial of the contractor’s request pravided an
appropriate basis for the contractor to appeal ro the COFC,
The court reasoned that this approach was consistent with
the overall jurisdictional scheme of the Tucker Act and with
the government procurement process as a whole.

The BLR court noted that a contractor has two options
for challenging an inaceurate performance evaluation: (1)
submit a contract performance claim pursuant ro the CDA
at the time the government agency issues the performance
evaluation; or (2} wait and lodge a protest when the perfor-
mance evaluation plays a role in an unsuccessful bid on a
furure contract. ™

The court pointed out disadvantages of option (2), the
bid protest review, by commenting that it is limited to an
assessment of the conduct of the sovernment official on
the new procurement in evaluating the contractor’s past
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performance. It does not involve review of the merits of
the performance evaluation issued on the past contract.
Moreover, bid protest review gives "the greatest deference
possible” to the contracting officer who evaluates an of-
feror and its bid. > In addirion, as compared to bid rotests,
P
[T . e gt : : w34
CDA claims are typically nondisruptive.
The court further found that:

The efticiency of the procurement process would be compro-
mised by forcing & contractor w protest an issue that could
have been resotved at an earlier time under the CDA. Indeed,
to force a wrongly evaluated contractor o defer a challenge
the evaluation until it unsuccessfully bids on a future contrace
is not only inefficient, but is potentially unfair. The contractor
would be tethered to the inaccurate pedformance evaluation
for an unspecified—possibly lengthy—period of time. 1t is con-
ceivable that by the time the contractor was ahle to challenge
the evaluation, personnel changes and fading memories could
hinder the contracror’s chances for success. These two factors
could be particularly fatal ta a contractor’s challenge given the
heavy burden faced by unsuccessful bidders chatlenging contract
awards. . . . Accordingly, challenges ro performance evaluations
are best made within the confines of the CDA, thus allowing
the contractor and the government to avoid unnecessary and

distuptive hid protests.”

Thus, the court concluded that a contracror claim
under the CDA was the “propei mechanism, and provides
the proper jurisdictional predicate ro challenge an adverse
performance evaluation in the (COFC]¢

The BLR court addressed but declined to adopt the
ASBCA's reasoning in Konoike, holding that the issue be-
fore the court was distinguishable. Unlike the contractor in
Konoike, the BLR contractor submitted a formal request to
the contracting officer to change the performance evalu-
ation. The court concluded that the holdings in Konoike's
progeny (e.g., G. Bliudzius and TLT Construction), that a
contractor’s request to a contracting officer to change a
performance evaluation is not a valid CDA claim, were
“unwarranted extensionls]” of the Konoike decision.”” The
BLR court suggested that later applications of Konoike by
the board should have been timited to the faces of that
case. In other words, the ASBCA’s decision in Konoike
should simply stand for the proposition thar a performance
evaluation by itself is not a government CDA claim

On the heels of its decision in BLR, the COFC issued
its decision in Todd Construction, L.P. ffkfa, Todd Construe-
tion Co. v. United States.® Like the court in BLR, the Todd
court addressed a contractor's allegations that the govern-
ment issued a performance evaluation that was “substan-
tively erroneous” in violation of applicable procedures.*©
In accord with the decision in BLR, the Todd court heid
that the contractor’s comments submitted o the contract-
ing officer protesting the negative performance evaluation
constituted a CDA claim. ' Relying on federal and agency
regulations pertaining to performance evaluations, the
court further held:

The Procurement Lowyer &



To the extent plaingiff asserts thar when the Government pre-
pares 1 perfermance evaluation that will be made part of the
record upon which its future submissions will be judged, v is
entitled ro an accurate and fair performance evaluation pre-
pared in accardance with the regulations, it makes that request

‘ 1
“as n matter of 1'1ght."4'

Next, the court reasoned that the rating “relares to” the
congract upon which the evaluation is made:

If there had been no contract, there would be no evaluations.
The subject of the evaluations is the quality of the contractor's
performance under the terms of the contract {and, of course, any
modifications). As a matter of logic, a performance evaluation
relates to the contractor'’s peformance under the contract, in the
same way that any evaluation relates to the thing evaluared.?

In reaching its decision, the Todd court noted “[gliven
the increasing importance of performance reviews and
prejudice to contractors from erroneous ratings, there
should be some judicial forum available o consider chal-
lenges to the fairness and accuracy of evaluations.™!

Lix Todd, the COFC again declined to adopt the reason-
ing of the ASBCA in Konoike and held that the contrac-
tor's claim for a fair and accurate rating was a CDA claim.
The court identified a number of unanswered questions in
the analysis. The court questioned which remedies were
available at the COFC in light of the board’s rationale in
Konoike, i.e., that injunctive relief andfor specific perfor-
mance are not available at the ASBCA. The court held
that it required further briefing on the issue of remedies
available at the COFC on the contractor’s claim.

The Todd court noted that it did have authority o
provide declaratory relief. It remained to be determined
whether a declaration would resolve the dispute andfor
provide appropriate relief.** In addition, the court requested
further briefing from the parties regarding the appropriate
standard of review. As a result, the court deferred ruling on
the government’s motion to dismiss pending further brief-
ing.*® Thereafter, the parties submitted supplemental brief
ings to address the court’s questions.

On July 22, 2009, the Todd court issued an opinion on
the government’s motion to dismiss for failure to state a
claim upon which relief could be granted.’ With respect
to the question of available relief, the COFC affirmed that
ir does not have authority to issue injunctive relief but does
have authority to issue declaratory judgments. The court
recognized that it wiil “narrowly” review a performance
evaluation because of its inherently subjective nature:

The choice of a particular rating to assign is necessarily subjec-
tive and is within the sole purview of the Government. Thus,
the production of an accurate and fair performance evaluation
raring requires the exercise of the contracting officer’s judg-
mexnt, and “when the parties to a contract vest one party with
the discretion to make a critical factual determination under
the contract, this court narrowly reviews that determination o
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ascertain whether thar discretion was arbitrarily or capriciously

)
exercised.”

Regarding the srandard of review, however, the court
reasoned that:

Despite the discretionary nature of the assignment of & perfor-
mance evaluation rating, the exercise of thar discretion must be
reasonable. Thus, the court will review the “accuracy” and “fair-
ness” of a performance evaluation rating to determine whether
“the discretion employed in making the decision is abused, for
example, if the decision was arbitrary or capricious”. .. .Thus,
the Court agrees with defendant that it weuld be improper for
the Court to conduct a new evaluation . . . and with, respect to
whether the performance evaluation was fair and accurate, that
the contractor is entitied only to a determination whether the
agency’s choice of a “fair and accurate” rating constituted an

abuse of discretion.®

The court concluded,

Under fthe court’s} remand authority [in 28 U.S.C. § 1491 (a)
(2], this Coutt can review the procedural propriety of the man-
ner in which the performance evaluation was determined and, if
it finds inadequacies, remand to the agency with a descripdion of
the nrocedural deficiencies found by the Court and direction as
to how to remedy them. The Court can also review whether the
agency abused its discretion in determining that the assigned
performance rating was “accurate” and “fair™ and, if it finds

an abuse of discretion, can remand to the agency for further
consideration. The Court contempiates that such a remand
would involve a “proper and just” direction that the agency re-
exarnine its rating and etther build a proper record for the radng
it assigned or assign a rating that is supported by the record.

The Court does not possess the power to mandate that upon
remand the agency assign a particular rating, withdraw a rating,

or remove a rating from the prescribed darabase.’”

The Todd court, however, held that based on recent
U.S. Supreme Court decisions:

Conclusory assertions that an unsatisfactory evaluation was an
abuse of discretion or that procedures were not followed consti-
tute a “formulaic recitation of the elements of a cause of action”

that does not suffice to survive a motion to dismiss.”|

The court found that Tedd Construction's complaint did
not contain sufficient factual allegations to suggest entitte-
ment to remand. Nevertheless, the court believed chat it
would be unfair to “victimize” the contractor by scrutiny
of its complaint in light of the recent Supreme Court deci-
sions that were issued after the contractor had filed ivs com-
plaint.” Therefore, the COFC held that it would defer ruling
on rhe government’s motion to dismiss for failure to state a
claim to allow the contracror to file an amended complaint.

The court also expressed hope that its decision would



clarify the sources and extent of the Court’s autharity to review
performance evaluations, the scope of and standards applicalle
o such review, and the remedies available in this Court under
its remand power when a contractor successfully challenges a
performance evaluation.”

Contractor Challenges to a Performance Evaluation
Based on an Agreement for o Particular Rating

Aus discussed above, the ASBCA has consistently held that
it dloes not have jurisdiction over a contractor challenge

to the merits of a performance evaluation, or over a con-
Lractor's request Lo reverse or correct an evaluation. Not-
withstanding that settied law, the board has carved outan
expanded basis for jurisdiction over challenges to a perfor-
mance evaluation when a contractor and the government
enter into an agreemenyt under which the contractor is
entitled to a parzicular evaluation. Pursuant o its authority
to determine the rights and obligations of the parties under
disputed terms of a coneract, the board has held that it has
jurisdiction ro determine and dectare whether the govern-
ment’s utilization of a particular raring violates the terms of
an agreement.”* Under such circumstances, however, the
contractor’s relief at the ASBCA is limired to a declaratory
judgmerw in which the board determines and declares the
contractor’s rights under the agreement.”

I the seminal case on this issue, Coast Canvas,*® the
parties had entered into a settlement agreement that
included broad release language regarding performance
delay. The settlement agreement was incorporated into a
contract modification. Subsequently, the government is-
sued an interim unsatisfactory rating based on conrractor
performance delay. The contractor submitted a claim to
the contracting officer, requesting, among other things,
amendment of the rating, _

The ASBCA in Coast Canvas held that it had author-
ity to adjudicate the appeal pursuant to its “jurisdiction to
determine the rights and obligations of the parties under
disputed terms of a contract which includes contract modi-
fications.”’ The board held that the parties intended the
release language to put te rest all the parties' disputes re-
garding performance delay under the contract. The board
therefore “determineld} and declare[d] thar the utilization
by the Government of an unsatisfactory rating premised
upen such performance delay would be violative of {the]
Contract Modification.”®

1n its later decisions in Konaotke and TLT Construction,
the hoard affirmed its holding in Coast Canvas and recog-
nized that it dees have authority ro issue declaratory relief
such that it can determine the rights and obligations of the
parties under disputed terms of a contract, which includes
contract modifications and settlement agreements. In
Kongike, the hoard characterized the declaratory judgment
in Coast Canvas as the board’s “urgling] the centracting
officer not to amend the performance history card on the
basis that an amendment to the performance history card,
afrer the execution of the modification, was a violation of
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the terms of the moedification.™ The hoard in Koncike and
TLT Construction, however, distinguished Coast Canvas on
the basis that the parties in Konotke and TLT Construction
had not entered into an agreetnent relating to the perfor-
mance rating®

Recently, in Sundt Construction,” the ASBCA again
upheld its decision in Coast Canvas. In Sundt Construction,
the contractor presented evidence that the parties had en-
tered into a settlement agreement whereby, inter alia, the
government would issue the contracror an overall sarisfac-
tory performance rating. The hoard found that the facts
presented in Sundt Construction were similar to those in
Coast Canvas and concluded:

The contracting officer affidavit provided by appeilant is per-
suasive enough to establish that some type of agreement was
reached. Appellant's claim asks for recognition of the agreement
under the contracr. Accordingly, we have jurisdiction to deter-
mine the rights and obligations of the parties under disputed

p
terms of a contract.”?

In effect, the board recognized in Coast Canwas,
Konaike, TLT Construction, and Sundt Construction that
the government and a contractor may enter into an agree-
ment involving the contractor's performance evaluation,
and thart the board has authority to determine and declare
if an adverse evaluation violates that agreement,

Conclusion

In order to challenge 2 performance evaluation at either
the ASBCA cr the COFC, a CDA claim must be made.
Both the board and the COFC are in agreement that the
government’s final performance evaluarion standing alone
is not a CDA claim.®® The COFC has, however, recognized
jurisdiction over challenges by contractors concerning the
merits of a performance evaluation. In so doing, the COFC
has expressly held that a CDA claim is the “proper mecha-
nism” and “jurisdictional predicate” for challenging an ad-
verse performance evaluation in the COFC.%* Unlike the
COFC, the ASBCA has declined to recognize its jurisdic-
tion over a challenge to the merits of a rating or a request
to change the rating. The board has, however, recognized
its jurisdiction to “determine and declare” that a particular
rating is in violation of an agreement of the parties.5® <P
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